
Talking Tax Reform: 

Understanding President Biden’s and 
Congressional Democrats’ Tax Plans: 

Individual and Pass-through Business Taxes



Major Individual and Pass-through Business 
Tax Proposals by Biden Administration

• Raise the top marginal income tax rate from 37 percent to 39.6 percent, which would apply to income over 
$452,700 for single filers, $481,000 for head of household filers, and $509,300 for joint filers. These thresholds 
are indexed for inflation after 2022.

• Tax long-term capital gains as ordinary income for taxpayers with adjusted gross income above            $1 million, 
resulting in a top marginal rate of 43.4 percent when including the 3.8 percent Net Investment Income Tax (NIIT). 

• Tax unrealized capital gains at death for unrealized gains above $1 million ($2 million for joint filers, plus current 
law capital gains exclusion of $250,000/$500,000 for primary residences). This excludes gains on tangible 
personal property and the existing exclusion for capital gain on certain small business stock. 

• Apply the 3.8 percent NIIT to active pass-through business income for those earning over $400,000. 

• Make permanent the 2017 tax law’s limitation on excess losses that applies to non-corporate income.

• Limit Section 1031 Like-Kind Exchanges above $500,000 in deferred capital gains.

• End the preferred treatment of carried interest for those earning over $400,000. 



Understanding Small Business in America

• Census definition: A business with fewer than 500 employees

• Census data shows that 99.7% of businesses in America are small, and responsible for 
77% of total employment.

• Most small businesses are structured as pass-throughs (sole props, partnerships, S corps), 
but some are also structured as small C corporations.
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Small Business Impact of Biden’s Tax Proposals

• The Biden administration argues that only 3 percent of small 
businesses would be impacted by these proposals.

• A few limitations with the Treasury analysis:
• Only looks at “filers,” not businesses specifically
• Many filers at the bottom of distribution report some pass-through 

income, sometimes in addition to employment
• Not necessarily what we think of as a traditional business that makes 

capital investments, employs workers, and generates significant income
• Treasury analysis omits impacts of corporate tax proposals on small 

businesses



A Better Measure of Small Business Economic 
Impacts

• Using a similar analysis, we found using 2011 data that while only 6% 
of filers with pass-through net income reported incomes greater than 
$400,000, they generated more than half (52%) of all pass-through 
income.

• More recent IRS data from 2018 confirmed these findings as well.

• That such a small group generates such a significant share of pass-
through income implies that increasing taxes on this group of filers 
could impact the economy more than Treasury claims.



Putting Biden’s Pass-through Tax Proposals in 
Context 



Uncertainties Surrounding Revenue and 
Administrative Potential of Capital Gains 
Changes

• Taxing unrealized gains has not been tried in the U.S. 

• Questions about durability of the policy over the long term.

• Design of exemptions for small and family-owned businesses impact revenue potential and 
create tax avoidance opportunities. 

• An increase in capital gains taxes tends to put downward pressure on the value of assets like 
equities, leading to smaller unrealized gains taxable at death than prior to the tax increase.

• We estimate that Biden’s capital gains proposal would raise about $213 billion over 10 years, 
lower than the $322 billion estimate from Treasury.



Putting Biden’s Capital Gains Proposal in 
Context 



Putting Biden’s Capital Gains Proposal in Context 



Revenue Effect of Biden Individual & Pass-
through Tax Proposals



Economic Impacts of Biden Individual & Pass-
through Tax Proposals



Congressional Individual Tax Possibilities

• Raising long-term capital gains tax rate up to 25, 28, or 30 percent without 
changing step-up in basis.
• Could keep top bracket as is or apply the higher rate over $1M in gains.

• Raising exemption level for taxing unrealized gains and/or providing a more 
generous exclusion for farms or small businesses.

• Sen. Wyden Tax Proposals 
• Taxing derivatives and carried interest as ordinary income and tax that income 

using mark-to-market
• Potential restrictions on IRA contributions for higher earners
• Section 199A pass-through deduction changes 



HOW WOULD CAPITAL GAINS RESPOND TO 
RECENT TAX PROPOSALS?

September 9, 2021
Robert McClelland
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For Some, It Will Be Easy to Escape the Tax Increase

All gains 
realized at 

once

Gains 
realized over 

two years

Non-gains income $700,000 $700,000

Gains $600,000 $300,000

Total income $1,300,000 $1,000,000
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Research Areas vs Current Proposals

Small tax 
change

Large tax 
change

Assets may be 
held for more than 
two years

Research Current 
proposals

Assets held for 
two or fewer years

Research
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• The percent change in the realizations of capital gains in response to a one 
percent change in the tax rate

• Example: The tax rate on capital gains realizations increases from 20 
percent to 22 percent, or 10%
o Elasticity = -0.5 → capital gains decrease by 5%

o Elasticity = -0.3 → capital gains decrease by 3%

• The larger the magnitude of the elasticity, the lower the amount of  
revenue that will be raised

• An elasticity of -1.0 implies that no new revenue is raised

The Elasticity of Capital Gains with Respect to Taxes
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Elasticity ≈ -0.7

Small Tax Change, Assets May be Held for More Than Two Years
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Elasticity ≈ -0.8

Large Tax Change, Assets Held for Less Than Two Years
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Do Millionaires Behave Differently?
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